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1. Introduction

The purpose of this public policy documenti is to review the situations related to the implementation

of the Law on Free Access to Public Information so farii in the Republic of North Macedonia

(hereinafter: the Law) from the beginning of the application of the Law, from 30.11.2019. until the

end of the third quarter of 2022. During the analysis of the data, the limitation of the application of

the Law in the first year of implementation was taken into account, because it is a worldwide

pandemic year caused by Covid-19 in which in the country for a certain period, from March to June

2020, the works were carried out in a state of emergency. The document provides recommendations

for advancing the exercise of the right to free access to public information, through: (a) introducing

mechanisms and activities to advance the implementation of the Law in force and (b)

recommendations for further amendments and additions to the Law.

In order to cross-reference the findings from the implementation of the Law identified by the Agency

for the Protection of the Right to Free Access to Public Information and civil society, with the

experiences of information holders and applicants, two debates (focus groups) were organized. . One

with officials for mediating information, and the other with representatives from associations and

foundations, to share their experiences as applicants, to identify problems and challenges in realizing

the right to free access to information. The debates (focus groups) were organized within the

framework of the IPA2 project "Transparency and Accountability of Public Administration", financed

by the EU, and implemented by a consortium led by PwC. Both debates were moderated,

thematically focused, by trusted experts of the project, with the aim of identifying the shortcomings

and challenges in the implementation of the Law, as well as structuring the proposals for advancing

the realization of the right to free access to public information, as one from ways to build open,

transparent and accountable institutions and a tool to fight corruption. The public policy document is

intended for the professional public and for additional expert discussion, in order to enable the

experts in the field to give an opinion on the given conclusions and recommendations for the

advancement of the exercise of the right to free access to public information. The document will be

used for advocacy before policy makers to enable mechanisms and activities for enhanced

implementation of the Law, for which it is necessary to allocate additional financial resources from

the state budget, as well as for future amendments and additions to the Law.

The key topics of discussion in the debate with the officials among the information holders were in

relation to the experiences of the officials in the application of the Law in relation to: the list of

information; obligations for active transparency and internal adjustments among the holders of the

information; the procedure for exercising the right to free access (deadline for responding to a

submitted request, supplementing the request, forwarding the request, partial access, acting on the

request/silence of the administration); the practice of publishing information that is once prepared

for a requester after a request for free access has been submitted; the implementation of the rules

for reimbursement of the costs of mediating the information, etc. In addition, the officials for free

access to information have identified difficulties in implementing the Law in cases where they receive

imprecise requests; the procedure in cases where there are no internal (internal) procedures for

preparing the response from the departments, that is, the sectors of the holder of the information;

and overcoming the problems of lack of staff and time, and continuous education of responsible and

official persons. The same topics were the subject of discussion with representatives from

associations and foundations who have experience from the previous implementation of the Law as



information requesters.

2. Regulation of the right to free access to public information in
international and domestic law

The right of citizens to free access to public information is counted among the basic human rights

and is an effective mechanism for the control of state bodies by citizens. The freedom to receive and

provide information describes and defines democracy in every country, therefore international

organizations advocate for its respect, as well as its translation into domestic legislation. The right to

free access to public information is contained in a series of international documents adopted by the

United Nationsiii, Council of Europeiv, European Unionvvi, the African Unionvii, the Organization of

American States, the World Bank, and in the last 15 years there has been a significant increase in

national legislationviii.

This right was defined in 1991. with the Macedonian Constitutionix, in article 16 paragraph 3, which

"guarantees free access to information, freedom to receive and transmit information", in the section

of basic freedoms and rights of man and citizen. This means that citizens and legal entities have the

right to access all information created and available by state authorities. Fifteen years later, in 2006,

the Law on Free Access to Public Information was passed. It underwent more significant changes at

the beginning of 2010, which improved the legal framework that guarantees the right of access to

information and partially aligned with international and European standards. In the Macedonian

legal system, everything that is not regulated by the Law on Free Access to Information is regulated

by the Law on General Administrative Procedure and other lawsx. However, although several years

after its application, the legal framework was evaluated as satisfactoryxi, however, contained

provisions for which it was stated that "the exceptions to access to public information were vaguely

formulated, leaving room for arbitrary interpretation. The sanctions established in the Law were

unclear and were not applied in practice. Political parties were not recorded in the list of information

holders"xii. Regarding the implementation of the Law, ten years after its adoption, the excessive

classification of information that did not fall under the regime of exceptions defined in the Law, was

addressed as the main obstacle faced by journalists in the procedures for obtaining the information,

by the international communityxiii.

Therefore, due to the ascertained limited transparency of the institutionsxiv and the incomplete

exercising the right of natural and legal persons to access information from the public character in

2018xv year began the process of preparing a new Law on free access to public informationxvi.

Stakeholder comments related to: increasing the coverage of information holders; defining the term

"public interest"; reducing the scope of exceptions from information and their precise definition;

increasing the scope of information that is proactively publishedxvii; shortening of the deadline for

providing an answer by the holder of information; as well as an increase in the competences of the

secondary authority in terms of conducting misdemeanor proceedings. In May 2019 the Parliament

of the Republic of North Macedonia adopted the new Law on Free access to public informationxviii.

The purpose of the Law on Free Access to Public Information is to provide publicity and openness in

the operations of the holders of the information, and they are enabled to natural and legal persons

to exercise the right of free access to public information. Operationalization of the legal provisions is

done through the Guidelines for the manner and procedure for implementing the Lawxix. To achieve

the purpose of the Law prescribes an obligation for the holders of the information to provide



information to the public, to respond to requests for access to public information (reactive access),

but it also contains provisions for proactive publication of information, that is independently

disclosure of information, known as active transparency.

Placing an emphasis on active transparency, and taking into account the new trends and digitization

processes that are happening in the world, the civil society in the country created and then

continuously implemented the Active Transparency Indexxx in North Macedoniaxxi. In parallel, in the

National Action Plan for the Open Government Partnership (2021-2023)xxii which is aimed at

commitments to continue activities related to the promotion of transparency, accountability,

proactivity, inclusiveness, prevention of corruption and good governance, a commitment to active

publication of information by the holders through intensified efforts by the Agency for the Protection

of the Right to free access to public informationxxiii to improve active transparency among information

holders.

In addition, the adopted Public Administration Reform Strategy 2018-2022 had a significant place

among the adopted acts to ensure publicity and openness.xxiv, with a special area "Transparency and

accountability", where the issue of freedom of information, that is, the right of access to public

information, occupies the largest part. A subsequent activity after the start of the application of the

Law was the preparation and adoption of the Transparency Strategy of the Government of North

Macedonia (2019-2021)xxv the purpose of which was to indirectly or directly achieve greater

transparency of the central bodies of the executive powerxxvi.

3. Realization of the right to free access to public information in the

Republic of North Macedonia

The procedure for exercising the right to free access to public information is essentially an

administrative procedure, but the Law on Free Access also establishes certain exceptions to the rules

of the general administrative procedure. This procedure for exercising the right to free access to

information begins with an initiative to initiate a procedure by the requester of the information, i.e.

with the submission of an oral or written request by natural and legal persons, both domestic and

foreign. This means that this procedure is not initiated ex officio. In contrast to this method, also

known as reactivexxvii access to information, which implies the right of citizens to ask the holders of

the information, the Law on Free Access to Information regulates the duty of the holders of

information to inform the public and publish information arising from the competence and work of

the holder of information ( as discussed above, known as active transparency). The holders have to

fulfill this duty in different ways, and on their website they are obliged to publish information arising

from the competence and work of the holder of the information.xxviii. For the operationalization of

this provision, the Agency for the Protection of the Right to Free Access has prepared a "Manual for

proactive publication of information", "Guidelines for proactive transparency", as well as "Guidelines

for proactive publication of public information for officials or managers".xxix.

The procedure for exercising the right is characterized by legally established short deadlines in which

the right of access is exercised, that is, a deadline of 5 days for familiarization with the content of the

requested information upon oral request; a period of 20, that is, 30 days for a response to the

request of the applicant; a period of three days for supplementing an incomplete request for free

access; a period of ten days for a response from the holder of the information after receiving a new

request; a period of three months during which an applicant cannot request the same or similar

information from a holder who has already responded positively to the request; a period of fifteen



days for the right to appeal to the Agency; a period of 15 days for the Agency to decide upon the

submitted appeal.

The Law on Free Access to Information also established instruments for simplifying the way of

exercising the right, among which are: form; cost sheet for determining the amount of material costs;

list of public information; information broker; a list of holders of information and a secondary

authority, the Agency for the Protection of the Right to Free Access to Information, was established,

which decides on appeals in the procedure if the right to free access is limited.

The form represents a prescribed form of the request for free access to information by the Agency

for the Protection of the Right to Free Access to Public Information. What characterizes this special

procedure is the exemption from the obligation for the requester to justify the request for the

reasons why he is requesting the information.

The second instrument for facilitating and realizing the right of free access is the creation of a list of

public information. This list is an obligation for the holders of information to prepare it as a catalog or

index of the information they have and it should be published in a way that is easily accessible to the

public, through a website, notice board, etc., so that citizens can be informed what kind of

information each information holder has.

The operationalization of the principle of service orientation of the administration, established as a

basic principle of the Law on the general administrative procedure, is made through Article 8 of the

Law on free access to public information, i.e. through the obligation of the holders of information to

determine an official person to mediate with information and to inform the public about it. It is the

duty of the official to help the appellants submitting requests for access to information. This official

should forward the request internally and ensure that the requests are answered in a timely manner.

The list of information holders is a catalog with data on the holders of information and data on

officials, which is prepared, regularly updated and published by the Agency for free access to public

information.

An instrument for facilitating and realizing the right of free access is the determination of the

amount of material costs for which compensation can be requested, and which occurred due to the

provision of information. The Law on Free Access stipulates that the Government adopts an act that

will determine the compensation for the material costs for the given information, that is, for the

received transcript, photocopy or electronic record. This way of equalizing the material costs for all

information holders is a limitation of the arbitrariness of the holders who, wanting to hide some

information, could determine a high amount that would deter the requester of the information.

Finally, as particularly significant in ensuring an economical (without costs), fast and efficient

procedure for realizing the right to free access to information, the Law on Free Access to Information

established the Agency for the Protection of the Right to Free Access to Information (hereinafter text:

Agency), as a secondary authority, which, among other things, decides on appeals against the

decisions by which the holders refused or rejected the request for access to the information. Due to

its significant competence to take care of the implementation of the Law, the Agency carries out a

series of tasks that are determined by the Law, i.e. undertakes activities on the plan of the education

of the holders, promotes the right of free access, develops policies and provides guidelines in relation

to exercise of the right, prepares an annual report on its work, conducts misdemeanor proceedings,

etc.



From the rule of free access to public information, there are exceptions and limitations for a certain

type of information, that is, for information that, if available to the general public, could threaten the

interest being protected. Namely, the exceptions refer to 1) classified information with an

appropriate degree of classification; 2) personal data, the disclosure of which would mean a violation

of the protection of personal data; 3) information, the provision of which would mean a violation of

the confidentiality of the tax procedure; 4) information acquired or compiled for investigation,

criminal or misdemeanor proceedings, for the implementation of administrative and civil

proceedings, the provision of which would have harmful consequences for the course of the

proceedings; 5) information that threatens industrial or intellectual property rights. As a result of the

international standards and the Macedonian Law, the exceptions are not absolute, i.e. it is

determined that in order to refuse access, the holders must carry out a harmfulness test, which will

determine whether the consequences on the interest being protected are less than the public

interest that would be achieved with the publication of the information. In addition, the Law

regulates the possibility to separate protected information from a document without jeopardizing its

security, and to enable the requester to familiarize himself with the content of the rest of the

document (partial access). For the appropriate application of the harmfulness test, the Agency has

published a Manual for the implementation of the harmfulness testxxx.

4. Notes from the implementation of the Law on Free Access to Public
Information in the Annual Reports of the Agency for the Protection of
the Right to Free Access to Public Information

According to the data from the official Annual Reports of the Agency for Free Access to Public

Information, in the period 2020-2021. a total of 16,073 requests were submittedxxxi for free access to

institutions, i.e. 7,163 in 2020. and 8,910 in 2021. Compared to 2019 in which 8,752 requests were

submitted, as the last year in which a Law that ceased to be valid was applied, there are still no

indicators of a significant improvement in the work of the holders in the direction of active

transparency, which would affect the reduction of reactive transparency.

Although the activities undertaken by the Agency should be emphasized in the direction of

facilitating the submission of requests for free access and increasing the transparency of the
institutions. Namely, two platforms have been established, an e-portal for the holders, which is
expected to raise the cooperation of the Agency with the holders of information to a higher level, as
well as an e-portal for the applicants, on which they will be able to submit a request electronically to
the holders or an appeal, if they do not receive an answer to their request within the legally

stipulated periodxxxii.

Chart 1. Number of submitted requests for free access to information in 2019. 2020 and 2021.



The trend of submitted appeals has not changed in the last three years, although there is an

improvement in the number of submitted appeals due to the silence of the administration in the last

2021. for which the data are analyzed in the Annual Report on the work of the Agency. Namely, in

2021, 44.9% of the submitted appeals are due to the administration's silence, and in 2020. this

percentage was 81.25%, i.e. 89.66% in 2019. With the silence of the administration, the institutions

do not allow access to the requested information and ignore the right of the citizens.

Graph 2. Number of total submitted appeals in relation to appeals submitted due to the

administration's silence

Based on the way the Agency acted in the past three years after the appeals of the holders, it can be

concluded that in a large percentage it decided positively and ordered or obliged the holders of

information to act on the request. However, if the order to the holders to act on the request is not

accompanied by a mechanism that will reliably and promptly provide the information to the holders,

it calls into question the realization of this right. Well, in 2020. The Agency made 26 meritorious

decisions, and in 2021. 35 meritorious solutions.

The Law establishes competences for the Agency to conduct misdemeanor proceedings and impose

misdemeanor sanctions. In 2020 The agency started 10 misdemeanor proceedings, and already in

2021. conducted a total of 344 settlement procedures and dealt with 279 misdemeanor cases.



Table 1. Structure of the decisions made by the second-level authority in 2019, 2020. and 2021.

Structure of the Agency's Decisions 2019 2020 2021

Decisions by which the appeal is respected and the holder is ordered to act on the request 237 229 166

Decisions by which the appeal is respected and obliges the holder to act on the request 107 10 29

Decisions rejecting the appeal as unfounded 18 46 24

Decisions rejecting the appeal as untimely/inadmissible/premature 14 91 61

Decisions upholding the appeal and remanding the case before the first instance authority 23 81 116

Decisions that stop the procedure after an appeal due to withdrawal or due to receipt

response in the meantime or with a delay

58 287 43
7

Regarding the structure of the applicants over the years, it is safe to conclude that civil society

organizations in a much greater number (over 76% in 2021) submit requests and appeals for free

access to public information, which confirms that citizens still they are insufficiently familiar with the

law, that is, they do not practice this law. In terms of familiarity with the right to free access and its

use by citizens, the Agency notes from the analysis of the appeals received by it, that "citizens usually

appear as information requesters, that is, as complainants, only in situations in which they reached

out to the legal provisions for the purpose of realizing some personal interests, which derive from

another material law, which regulates a different legal matter"xxxiii. In recent years, no research has

been conducted on a representative sample of citizens to determine the reasons why they do not use

the Law to exercise their right to free accessxxxiv.

However, in order to make a significant difference and improve the system for access to information

as a whole, so that the competences will be fully implemented by the Agency, it is necessary to

increase the budget for the work of the Agency and strengthen its human capacities. Because

exercising the right of access to public information affects the transparency and accountability of the

institutions, the higher the level, the lower the chances of corrupt behavior among the holders of the

information, and this affects the increase in the integrity of the institutions. In 2021 The agency had

a total budget of 16,287,000 denars, of which it showed expenses in the amount of 11,223,164

denars, and in 2020 the budget amounted to 15,363,000 denars, of which it showed expenditures in

the amount of 11,434,360 denars, mainly for salaries and allowances, communal services and current

maintenance.

5. Identified problems and challenges by officials and civil society in the
application of the Law on Free Access to Public Information

In order to cross-reference the findings from the implementation of the Law, which have been

identified by the Agency for the Protection of the Right to Free Access to Public Information, with the

experiences of information holders and applicants, two debates were organizedxxxv (focus groups).

One with officials for mediating information, and the other with representatives from associations

and foundations, to identify problems and challenges in the implementation of the Law, that is, in



exercising the right to free access to public information. The identified problems and challenges are

elaborated individually and conclusions are given about the state of application in practice.

Officials at the holders of information

1. Lack of internal procedures that will speed up internal communication with the holder of

the information, as well as lack of training for familiarization with the Law and the

obligations arising from it for the majority of the employees of the holder of the

information

The Law on Free Access to Public Information mandates certain activities for the holders of

information in order to facilitate its application, such as the appointment of an official to mediate the

information, publication of a list of information, proactive publication of certain categories of

information, determination of a separate room for inspection. Information holders have

implemented certain activities to comply with the Law and to enable its more effective

implementation.

However, in addition to these established legal duties, for the full application of the Law, officials

identify that additional activities are needed, such as, for example, the introduction of an internal

procedure for each holder of information to respond to requests and training for the majority of the

holder's employees of the information for familiarization with the obligations arising from the Law.

They point out that "it takes a week from the archive for the request to reach the official"xxxvi, and

then for days they "conduct door-to-door" conversations individually with their colleagues to identify

which sector has the requested information.

And from the previous experience of the applicantsxxxvii they point out that the holders respond to

the request towards the end of the term, ie on the 20th day. And according to another applicant's

experiencexxxviii they received answers to requests after almost a year of submitted questions, which

did not really benefit them. So, they consider this to be another reason for introducing an internal

procedure with the holders, which will enable better communication and processing of the request

from the officials to the appropriate persons in the institution, then back to the official, so that the

applicant can receive the answer to the request sooner within the legal deadline.

Hence, it can be concluded that internal procedures are missing: (a) which will regulate the

procedure from the receipt of the request to the submission of the answer with deadlines and

responsible persons, as well as (b) will foresee responsible persons who will submit new information

that they create or at the disposal of the holder, to the Communications Departments or IT persons

so that they are promptly and actively published without being previously requested. Parallel to this,

the conclusion is that it is necessary to increase the number of trainings for the majority of

employees among the holders of the information.

2. Officials with information holders identify difficulties in implementing the Law due to

imprecise requests they receive from applicants

Information holders identify that much of the difficulty arises from imprecise requests by requesters.

This deficiency, on the one hand, can be overcome by the legal provision and the possibility for the

holder to ask the applicant to supplement the request. On the other hand, this identified problem,

considering the service orientation of the holders towards the applicants, can be overcome with a



complex approach, i.e.: (a) create a list of information in the form of a catalog or index with all the

information by categories and sectors that they create, i.e. dispose of them, which will help them for

applicants to understand what information holders possess; (b) to establish an internal procedure

that will quickly help the official to identify which department created or has such type of

information with the holder; and (c) to implement educational campaigns to overcome the lack of

information of the citizens.

3. The number of held advanced and continuous trainings for the responsible and official

persons with the holders of the information is insufficient

The Agency has the legal authority to undertake activities in terms of education of information

holders on the right to free access to information. It continuously conducts free trainings, but only in

2021. although they invited 529 officials out of a total of 1445 holders of the information, only 237

expressed interest in the trainings. While, 355 holders of information did not show any interest in

attending the trainingsxxxix. Officials agree that only with advanced and continuous thematic trainings,

which will cover both responsible and official persons with information holders, the difficulties in

implementing the Law will be overcome, so the conclusion is that it is necessary to make these

trainings mandatory. Related to this, in point 6 below, an explanation is given for the need to change

the approach in education by the Agency to the holders.

4. The list of information is not created in the form of a catalog or index with all the

information by categories and sectors that are created and available to the holders of the

information

In the era of advanced information and communication systems, state institutions should use them

in a way that will contribute to a more comprehensive and efficient distribution of important

information for citizens. The Agency states that only in the case of a small number of holders of

information, the duty to create a List of Information has been completed at a high level, that is, a

small number have acted in accordance with Art. 10 and their List of Information contains all the

information arising from the holder's competences, such as and contains links to all the information

they have. Also, the Agency states that when the active transparency is strengthened, as in these

cases, then the appellants do not file appeals against these information holders. Therefore, in this

sense, the list of information should show full commitment to the regular publication of all public

information, which will promote active transparency.

Seen from the Active Transparency Indicesxl, in the last three years, the holders have increased to the

greatest extent the number of information available to citizens on the web pages that are

self-published (active transparency). But despite that, a large number of requests with a reactive

approach are generally received by state institutions, health facilities, municipalities and judicial

authorities (82% of the total requests submitted in 2021.xliand 84% of the total submitted requests in

2020. are addressed to these holders).

Hence, it can be concluded again that only with advanced active transparency, the pressure will be

reduced with a reactive approach to the holder of the information.

5. Lack of staff among information holders to enable partial access to information in larger

volumes of information

The method of providing the requested information to the requester is regulated in the Law. The



holder is obliged to provide the requester with the information in the requested form, unless the

requested information already exists in a pre-prescribed form and is available to the public and if it is

more favorable for the requester to provide the information in a different form than requested, for

which the holder of the information explains the reason for this method of delivery. In cases where

the requester requests a photocopy of information that is larger and contains personal data, officials

identify a problem they are facing and the inability to provide access to the requested information.

Namely, in these cases, in order to be able to provide partial access, they experientially say that

greater cooperation or additional staff is needed among the holders to enable the separation of the

protected information, thereby providing partial access. The conclusion is that for the ways of

providing a partial approach, which the applicants point out that it is almost never applied, it can be

actualized through thematic trainings, which prove to be necessary for both responsible and official

persons.

6. The Agency for the protection of the right to free access to information does not have a

budget to fully implement its competences, that is, it has modest capacities to monitor

compliance with the active publication of information, and it does not have mechanisms to

instruct the holders to promote active transparency

From the day of the establishment of the Agency, the state provides it with a budget only for salaries,

contributions, overheads and an insignificantly small amount for contractual services. The Agency

constantly emphasizes in its Annual Reports that due to insufficient financial resources it faces

difficulties in the implementation of its competences and overcomes these problems through

cooperation with domestic and international stakeholders in the field of access to public information.

An additional problem is the small number of employees in the Agency. So, although 15 years have

passed since the adoption of the Law on Free Access to Information, there is still no systematic

approach to measuring active transparency, except for activities carried out through the Civil Society

Transparency Index.xlii. Two targeted measures are foreseen in the National Strategy for the

Prevention of Corruption and Conflict of Interest (2021-2025) for strengthening the supervision by

the Agency in relation to the active publication of information from public procurements and the acts

for organization and systematization and employment, provided for in the Law, for which the

implementation is latexliii.

Hence, the conclusion is that enough time has passed since the establishment of the system for free

access to information, in which free trainings were organized for the holders of information.

Therefore, it is necessary, on the one hand, to strengthen the financial capacity of the Agency, and on

the other hand, to show commitment to the improvement of the system for free access to the

information by the holders, so that the costs of training or education of the holders in the future will

be borne by the holder of the information. The holder should reimburse costs for the trainings that

refer to covering the actual costs needed to organize and conduct training for free access. Also, more

financial resources are necessary for the Agency in order to be able to strengthen its human

capacities and realize its competences in full, such as monitoring active transparency, upgrading the

capacities of employees, promoting the right to free access and dr. With increased finances and

human resources, the Agency will be able to work on the education of the holders of information and

monitor the proactivity of the holders of public information, based on the Transparency Standards

and through the application of the Methodology for determining the transparency indexxliv.

7. Lack of competence at the Agency to supervise the legality of the activities undertaken



in exercising the right to free access to public information

Efficiency in exercising the right to access to information is important because very often the very

exercise of access to information is later connected to the exercise of some other right. If we take

into account that after 15 years since the establishment of the legal framework, the Agency decides

in favor of the appellants in more than half of the cases, and in some years even 80% of the appeals

are resolved in favor of the appellants, it can be concluded that the existence of the Agency is

important for the effective functioning of the information access system, but it cannot be said that

the system is functioning efficiently. Hence, in order to contribute to an efficient system as a whole,

the conclusion is that the Agency should be strengthened with competences in the direction of

supervising the legality of the activities undertaken in exercising the right to free access to public

information.

8. The holders of the information do not fulfill their legal obligations to submit annual

reports on the implementation of the Law on Free Access to Public Information

The Agency recorded that in 2021 the number of submitted annual reports on the operations of

information holders out of a total of 1,445 information holders, 1,334 holders submitted an Annual

Report on the application of the Law, ie 92.32% percent of the total number. 111 institutions, or

7.68% of the holders of information, did not fulfill the legal obligation. Compared to 2020 when

78.61% fulfilled the legal obligation, it is a solid improvement. But these reports do not contain the

details given by officials about the reasons for refusing requests for free accessxlv. From the content

of the Reports, the Agency should essentially plan its Annual Work Program, but from the scarce data

that the Agency receives from the holders, there is no such possibility. Therefore, the researches of

civil society organizations that monitor the application of the right to access to information on an

annual level are still just as important.

In order to improve the content of the Annual Reports, the conclusion of the officials is that it is

necessary for the Agency to prepare a document for keeping separate records for the requests for

free access and for conducting the Annual Report among the holders, and the established portal for

the holders should be used as a tool.

9. The majority of information holders point out that they do not charge material

costs for the given information

The law stipulates that the requester of information for the received transcript, photocopy or

electronic record of the information, pays compensation in the amount of material costsxlvi.

Determining the amount of material costs is an instrument for facilitating and exercising the right to

free access, because by the very fact that they are the same for all holders of information, it affects

the limitation of the arbitrariness of the holders to determine a high amount for the information,

which would they dissuaded the information requester from requesting information.

From the previous practice of the officials, as well as of the appellants, only a few cases were

identified in which material costs were charged. On the other hand, in 2017 The government adopted

a measure for journalists and journalist associations and provided them with free access to

information of special importance for investigative journalism from the Central Registry and the Real

Estate Cadastre Agency. In order to establish a balance for other appellants, especially for civil society

organizations with this measure for journalists and to provide free access to them as well, the Law

should provide that as long as the material costs for the requested costs "do not have an economic



impact" there should be no to be charged.

Requesters of public information

1. A large part of the holders of information still do not have web pages, which prevents active

transparency for the requesters, and those who have web pages do not invest enough in

the IT structure

A big problem pointed out by the applicants is that out of 1455 information holders, approximately

600 of them do not have web pages, which is a problem for the implementation of active

transparency. In terms of policies in the country, the Open Data Strategy (2018-2020) and Action

Plan and the Law on the use of public sector data have been created, among others.xlvii which

establishes the obligation of public sector bodies and institutions for public publication of the data

they create in the exercise of their competences, in an open format. Then, in the National Action Plan

for Partnership for Open Government (2021-2023) all commitments are intertwined with measures

to increase datasets in open format. If all this is taken into account, then it can be concluded that a

complex approach should be taken to solving this established problem: (1) it is necessary for the

information holders to allocate financial resources for the establishment of web pages, (2) their work

should be direct in such a way that in their work they will collect data in an appropriate format, (3) to

start training for employees on the use and publication of open data, and then to connect with the

foreseen measures that are necessary to increase active transparency, etc.

2. The format of published information in active transparency is not at a satisfactory level

compared to "open data" commitments

The applicants agree that with the digitization and publication of the expenditures from the state

budget, after the establishment of the "Open Finances" platformxlviii", transparency increased

significantly, which in turn affects the detection of possible abuses in the spending of public money.

But this way of practicing automated platforms for access to public information, i.e. "access to open

data, they say is still at a very low level"xlix.

3. There is no practice of actively publishing information that is continuously sought with a

reactive approach

It was noted above and concluded that the more advanced the active transparency, the lower the

pressure with a reactive approach towards the holder of the information.

Taking into consideration that the budget information among the holders of information is of special

interest to the requesters and together with other categories of information that the requestors

continuously request from the holders, it can be concluded that with their increased publication,

especially by the municipalities, it will decrease significantly the number of paper requests to

information holders.

Regarding "the volume of information that is actively published, no increased volume of information

by health institutions is observed"l. In contrast to this, a positive example of the volume of published

documents stands out during public procurements. However, the conclusion according to the

applicants is that "the active publication of special categories of information does not depend on

previously received requests, but on the conclusions of the Government, with which the institutions



are obliged to do this"that.

4. The administration's silence is still a problem in exercising the right to free access to

information

Although the legal framework is evaluated as satisfactory, a large percentage of the submitted

appeals are due to the silence of the administration (in 2021, 44.9% of the submitted appeals were

due to the silence of the administration, and in 2020 this percentage was 81.25%), . Therefore, the

interest of the searchers was analyzed in terms of the categories of information they most often seek

in the past three years. From the Agency's analyses, several categories of interest for applicants have

been identified, namely: (a) number of employees in state bodies, costs for contractual services with

state bodies, minutes of meetings, (b) biographies of members of management and supervisory

boards, ( c) information related to detailed urban plans, (d) information on inspections in

municipalities, (e) information on public procurement procedures in state bodies and municipalities,

(f) information from health institutions, etc., which are part of the categories of information for

which the holders are obliged to publish on the website according to Art. 10.

This negative practice of the holders, the implementation remained "a weak point in the system for

exercising the right to free access to public information"lii.

The second-level Agency for the Protection of the Right to Free Access states in its annual reports

that the silence of the holders of the information is present, although there has been a significant

improvement in the previous year. From the statistical indicators of the Agency in 2020. made 229

decisions ordering the applicant to act on the request due to silence, and in 2021. made 166 such

decisions. According to these decisions of the Agency, the holders did not act in 26 or 35 cases, for

which it made meritorious decisions.

Namely, this attitude of the holder when he ignores the requester, and then ignores the secondary

authority, the Agency, for information that the Agency has decided is public information, should no

longer be tolerated. Therefore, the conclusion is that a fine should be provided for the responsible

person if he does not implement the Agency's decision within 15 days of its receipt and a fine for the

responsible person if he does not notify the Agency of the actions taken.

On the other hand, a problem pointed out by the appellants is that the Law establishes a deadline of

15 days for the claimant to submit an appeal even in the case of silence on the part of the

administration. This deadline for submitting an appeal in case of silence of the administration is in

complete contradiction with the essence of this instituteliii. Namely, with the silence of the

administration, one thing is clear and indisputable: the appeal may be premature, but it is never late.

The deadline for submitting the appeal begins after the expiration of the 20, that is, 30 days for

responding to a request, but does not end. The applicant can submit an appeal to the second-level

Agency as long as he needs the requested information and thinks that his right to access it has been

violated. This legal presumption is regulated by Art. 111 of the Law on General Administrative

Procedure and in no paragraph of this article is there a deadline for submitting the appeal. From then

on, without any time limit, the applicant can file an appeal with the Agency for the Protection of the

Right to Access to Public Information. However, in the Law on access to public information, a

provision (which existed in 2006, and then was deleted by the amendments to the Law) with a

deadline for submitting an appeal in case of silence of the administration has been "restored".

Therefore, the professional public has taken a very firm position that a deadline for filing an appeal



should not be established in the silence of the administration and the provision should be deleted.

5. For a large part of the holders of the information, the responsiveness depends on the will of

the responsible person, and the Law does not provide for offenses for the responsible

person in cases where the right to free access is restricted

Given that the level of achieved transparency and accountability, together, represent an indicator of

the integrity of the institutions, prevent and influence the prevention of corruption in the spending of

public money, i.e. in public procurement, in the legal framework for free access, a special place is

given to active transparency . In addition, through increased transparency and accountability of

institutions, citizens better understand the operation of institutions, allowing them to influence the

creation of policies. Therefore, the appellants point out that free access must not depend on political

willlife, that is, from the will of the responsible person. Hence, in order not to be left to the will of the

responsible person, the conclusion is that it is necessary to foresee a fine for the responsible person

for unjustified restriction of access to information.

6. Access to public information is increasingly being restricted due to the fact that the

document contains personal data.

The practice of the application of the Law encountered by the requesters shows the absence of

action by the holders to provide partial access in cases where the requested information contains

"personal data". The applicants point out that in cases where access to information containing

personal data is required, the holders must appreciate the context in which the personal data is

encountered and provide partial access, which is regulated as a possibility in the Law. On the other

hand, the applicants point to the current practice observed among the holders, which is the

restriction of access to the information in its entirety, because "the holders consider that the name

and surname of persons hired with compensation from the state budget are personal data".lv. The

conclusion is that it is necessary for the holders (and responsible and official persons) to be trained

through the previous practice that the Agency has built in favor of transparency against the

exceptions provided for in the Law.

7. The deadline of 20 days, i.e. 30 days, for responding to requests for free access is the longest

deadline in a procedure for exercising the right to free access to information compared to

the region

The law stipulates a duty for holders to respond to written requests "immediately, and no later than

within 20 days from the day of receipt of the request". In order to ensure a fast and efficient

procedure for exercising the right to free access to information, the applicants believe that the best

international and regional practices should be followed in terms of the waiting time for a response to

a paper request for free access, which ranges between 7 and 15 dayslvi. It was discussed the need to

establish a shorter deadline in the first instance procedure than the previous deadline of 20 days, i.e.

30 days, for acting upon a request, considering that from the analysis of the requests requested by

the requesters it can be concluded that it is about categories of information which should be

available proactively. The conclusion is that it is necessary to intervene in our country again within

the legal term, so that the waiting time should be reduced from 20 days to a maximum of 15 days.

8. The contacts of the officials are not updated and the official e-mail addresses of the officials

are not published on the holders' websites.



The list of holders and officials is an instrument provided in the Law to facilitate the initial contact

between the requester and the holder of the information in exercising the right to free access. The

Agency for the Protection of the Right to Free Access to Information has a legal obligation to create,

update and publish the list of information. The Law stipulates a fine for the person in charge of the

holder of the information if he does not appoint and provide information to the public about the

official. From the experience of the applicants and the given remarks that the Agency has received, a

problem that appears among the holders is highlighted because they do not regularly update the

data on the changed officials, nor do they notify the Agency about it. In addition, a large part of the

holders in the contacts of the officials do not indicate the official e-mail address of the official.

Applicants agree that the problem can be overcome with determination of an offense for the

responsible person who does not notify the Agency about the changes in relation to the official.

9. At the local level, there is insufficient education of the officials, as well as of the other

employees about the obligations and the way of acting according to the Law

There is still a connection between the level of education of the officials depending on the

"hierarchy" of the institutions. At the central level, there is more education and greater

responsiveness in relation to requests for free access, while at the local level, especially after schools

and kindergartens, they are generally unavailable to the requesters. The general conclusion is that

officials "still do not know enough about the Law, and consequently there is a need to continue

working actively in the field of education, through additional training and capacity building, both at

the central and local level."lvii.

10. Forwarding according to the Law is almost never applied by the holders of the information

The principle of assistance to the ignorant applicant in the system of free access to information is

foreseen following the principle of the Law on the general administrative procedure, in the sense that

the authority leading the procedure ensures that the ignorance and ignorance of the party and other

persons participating in the procedure do not be to the detriment of the rights that belong to them.

That is why the Law regulates if the request is addressed to an inappropriate holder, i.e. to a holder

who does not have the requested information, it is his duty within 3 days to forward the request to

the holder of the information, who, according to the content of the request, is the holder of the

information and to notify the requester thereof. However, the applicants point out that in the actions

of the applicants, this obligation of the holders is not respected. In order to overcome

non-compliance with the Law, it is necessary to foresee violations of this duty of the holders of the

information.

6. Recommendations for improving the system for free access to public
information

If the current situation and the identified problems and challenges in the system for free access to

information are taken into account, the proposals are divided into two directions: (1) promotion of

the right to free access to information by enabling mechanisms and activities for enhanced

implementation of the Law for which it is necessary to allocate additional financial resources from

the state budget and (2) amendments to the Law. The end result would be the provision of greater

transparency and accountability of the institutions, and for the citizens, an increase in participation in

policy-making, an increase in trust in the institutions and, of course, the exercise of the right to free



access to information.

Below are the recommendations addressed to public policy makers:

(1) To separate additional financial resources from the state budget, i.e. to double the budget

for the work of the Agency, in order to be able to perform its responsibilities in full, with a

focus on:

1.1. To undertake activities on the plan of education of information holders for the right to

free access to information by increasing the number of basic trainings on an annual

basis for the holders of information, through which the responsible persons and the

officials they should realize that the information they create and with which the holders

dispose belongs to the public. Establishment of advanced and continuous thematic

trainings with experiences from international and domestic practice with a focus on

training for the implementation of the harmfulness test when responding to requests

and refusing access in cases where the requested information contains "personal data"

(Article 6), and in connection with partial access (Article 7); preparation trainings and

updating and appropriate publication of the List of public information, in the form of a

catalog of information arising from the holder's competences, and in terms of content, it

easily and quickly refers with links to all the information available to the holder (articles 9

and 10);

1.2. To take care of the implementation of the provisions of the Law, i.e. to strengthen the

Agency with additional human capacities in order to: (a) be able to monitors the active

publication of information through the Active Transparency Index (Art. 10); (b) to

prepare terk for keeping separate records for the requests for free access by the holders

of the information, which will improve the content of the Annual Reports, where the

reasons for denying the access will be listed with the possibility to analyze and give

suggestions for overcoming them in favor of transparency (Article 36); (c) to prepare a

terk as a basis for internal procedures among the holders of the information, in order to

organize the procedure from the receipt of the request to the delivery of the answer,

with specified deadlines and responsible persons; and terk of an internal procedure in

which the rules, deadlines and responsible persons for the delivery/flow of new

information created by the holder to the Communications Departments or IT persons will

be provided so that they are promptly and actively published on the holder's website; (d)

to provide continuous improvement of the knowledge, skills and work of its employees

in the Agency. Additionally, the Agency to improve its systems and equipment with

information and communication equipmenta.

1.3. To carry out promotion of the right of free access to public information with educational

campaigns, for to overcome lack of information of citizens, after which they will exercise

the right to free access to information more often. Among public officials – the holders

of information – educational campaigns to change the understanding of who owns the

information.



(2) To amend and supplement the Law for free access to public information, which would

regulate:

2.1. To expand the competences of the Agency for the protection of the right to free access

to information, as an authority that is responsible for taking care of the application of

the Law, in order to increase the efficiency and effectiveness of its operations. To

determine the possibility for the Agency to supervise the legality of the undertaken

activities in exercising the right of free access to public information. It will contribute to

increasing the transparency and accountability of the institutions.

2.2. To intervene within the legal deadline for responding to requests for free access to

information of 20 days, i.e. 30, to reduce the waiting time to a maximum of 15 days,

that is, 20 days for access to information on a larger scale or partial access.

2.3. The provisions for reimbursement of material costs to be reformulated in the direction

that if the material costs for the requested information "do not economically affect" the

holder, they will not even be charged.

2.4. To standardize provisions that will establish mandatory trainings for the responsible and

official person and reimbursement of training costs by the holders of information if

they were penalized as a misdemeanor because they restricted the right of access to the

information without a basis, that is, they did not provide the information within the

deadline.

2.5. To expand the list of offenses in order to foresee fines for all non-compliance with

duties by the holders of the information, and to add to the list of offenses: (1) for the

responsible persons to be fined for unjustified restriction of access to information; a fine

if he does not implement the Agency's decision within the given period and does not

notify the Agency thereof; a fine if he does not unreasonably provide the information

within the stipulated period for acting on a request; a fine if the data on the mediation

official is not updated and if he did not inform the Agency about it; (2) a fine for the

official if he does not unreasonably provide the information within the stipulated

period; a fine if he did not attend at least one training during the calendar year.

2.6. Yes the deadline set for filing an appeal is deleted in cases where the holder of the

information remains silent and does not act within the legal deadline following the

request for free access to information.

i The content of the text is the sole responsibility of the author and can in no way be considered to reflect the
views of the project donor.
iiOfficial Gazette of the Republic of North Macedonia number: 101/2019 of May 22, 2019.
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%D0%BD%D0%B0-%D0%A2%D0%B5%D1%81%D1%82-%D0%BD%D0%B0-
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xxxi Data from Annual reports of information holders of public nature for 2019, 2020 and 2021 in open
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project "Promotion of transparency and accountability in public administration", financed by the EU, in which
the Agency is a direct beneficiary of activities contained in Component 2: "Support of the Agency for the
protection of the right to free access to public information".
xxxvii Applicant's statement of a debate/focus group on Experiences from the implementation of the new Law on
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xlVidi end note xx and xxi.
xliData from the Annual Reports of holders of public information for 2021-open format, available at
https://aspi.mk/%d0%b4%d0%be%d0%ba%d1%83%d0%bc%d0%b5%d0%bd%d1%82%d0%b8/%d0%b3%d0%b
e%d0%b4%d0%b8%d1%88%d0%bd%d0%b8-
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project "Promotion of transparency and accountability in public administration", financed by the EU, in
which the Agency is a direct beneficiary of activities contained in Component 2: "Support of the Agency for
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